INTRODUCTION
In 2011, a young couple eagerly expecting the birth of their first child moved into an apartment in Brooklyn, New York, excited to have a new home for their growing family. Their child, a healthy son, was born soon thereafter. One year later, however, the couple received devastating news: a routine medical exam had detected lead in their young son's blood. It turned out that the dust from lead paint in their new home had been quietly poisoning their baby. The family quickly moved out, but permanent damage to the baby's central nervous system had been done. Over the next several years, he would manifest significant cognitive delays as well as severe social and emotional impairments. The baby's mother sued and the landlord was found negligent. 1 In calculating damages, the critical question for the jury was how much this young child would have earned over the course of his life had he not become injured. In answering this question, experts for both the plaintiff and the defendant took into consideration, albeit to different extents, the fact that the baby was Hispanic. They used this fact to offer lower damage estimates than they would have had the baby been white. 2 Relying on race-based data to calculate tort damages is, after all, standard practice. 3 The only thing unusual 25, 1996) (accepting the average work-life expectancy for a thirty-one-year-old white female as the appropriate base for calculating lost earning capacity) , aff'd, 140 F.3d 381 (2d Cir. 1998); Morrison about the case was that the judge, Jack Weinstein of the Eastern District of New York, refused to allow it. 4 In tort actions, both plaintiffs and defendants rely on experts to help courts calculate damages. These experts rely in turn on actuarial tables to estimate the victim's life expectancy, work-life expectancy, and expected wages. The life and work-life expectancy tables that experts generally rely upon classify individuals based on both race and sex. 5 The wage tables they rely upon classify by sex, but experts typically particularize the data by taking race into account as well. 6 The use of such tables and statistics is particularly important in calculating damage awards for child victims who do not yet have their own educational or work history from which an expert can make a more personalized prediction of future earnings. The result is that because of his race, a black or Hispanic boy will receive significantly less compensation for his lost potential than will a white boy with the same injuries. His life chances, deemed worse to begin with because of his racial status, become certainly worse after his injury because of his smaller damage award. Differences based on sex both complicate and exacerbate differences in compensation.
The use of race-based tables and data not only disadvantages individual tort victims because of their race; it disadvantages racial minority communities more generally. The use of race-based tables creates an incentive for companies to disproportionately allocate risks to minority communities in order to minimize potential tort damages in the future.
It is not that the use of such tables has gone entirely without notice or criticism. Indeed, legal scholars Martha Chamallas and Jennifer Wriggins have on constitutional grounds and referred to McMillan for support. 12 Judge
Weinstein held that "[t]he use of race-based statistics to obtain a reduced damage award-which is now extended to the use of ethnicity-based statistics, to calculate future economic loss-is unconstitutional." 13 Nonetheless, the use of race-based tables in the calculation of tort damages remains both standard and largely unnoticed.
14 Apart from Professors Chamallas and Wriggins, legal academia has largely overlooked the practice. 15 The 13. Kimpson, 116 F. Supp. 3d at 152. 14. See supra note 3. 15. Indeed, a review of sixteen casebooks covering torts and remedies revealed that only seven torts and two remedies casebooks even mention the role of race and gender in damage calculations, and among those nine, most give the issue only a few sentences worth of attention. The casebooks reviewed were GEORGE C. CHRISTIE, JOSEPH SANDERS & W. JONATHAN CARDI, CASES AND MATERIALS ON THE LAW OF TORTS 1000 (5th ed. 2012) (one paragraph explaining the use of nondeterminative life expectancy tables or work-life tables to establish the period over which the plaintiff will experience diminished capacity and giving an example of a typical jury instruction on this point); DAN B. DOBBS ET constitutional argument offered by Judge Weinstein in McMillan and Kimpson is insightful and bold, but it is brief, and other courts have not yet followed it. What is needed is a sustained and comprehensive analysis of the constitutionality of the use of such tables in tort award calculations. 16 This Article seeks to provide such an argument in order to empower other judges to follow Judge Weinstein in rejecting the use of race-based tables in calculating tort damages. This Article proceeds in five Parts. Part I describes both the use and effect of race-based tables in tort actions. Parts II-IV analyze the constitutional permissibility of their use under the Equal Protection Clause of the Fourteenth Amendment. Specifically, Part II argues that the use of race-based tables is indeed a racial classification for the purposes of equal protection analysis. Part III argues that reliance by judges and juries on the use of such tables in calculating tort awards constitutes state action. Part IV argues that the use of race-based tables fails to satisfy the demands of strict scrutiny. After concluding that the use of race-based tables is unconstitutional, the Article then turns in Part V to consider, in somewhat sobering terms, the likely results of rejecting racebased tables. This Part explores which racial inequities would, and would likely not, be eliminated by a move away from race-based tables. We conclude that while rejecting the use of race-based tables is constitutionally necessary, such rejection alone is not sufficient to achieve a tort system that neither reflects nor encourages race discrimination in the award of damages.
I. HOW RACE-BASED TABLES ARE USED
In calculating tort damages, judges and juries rely on the testimony of experts, generally forensic economists, who provide estimates for the court of how much it would take to make the victim whole. 17 The plaintiff, who has successfully proven the defendant's liability, is entitled to be compensated for the lost earnings, the medical costs, and the pain and suffering caused by the defendant's negligence. Critical to this calculation are three factors: expected wages, work-life expectancy, and life expectancy. In reaching estimates for all three factors, economists rely on tables and data that explicitly distinguish and define people based on race.
Wage data is, of course, critical to calculating a victim's lost future earnings. When the plaintiff does not have an earnings record that is reflective of the individual's projected earnings-either because the plaintiff is a child without any earnings record or because she is a young adult whose current job does not reflect her ultimate career-experts rely on the Bureau of Labor Statistics' annual wage tables as a starting point. The wage tables provide average national wage statistics for males and females broken down by occupation. 18 Experts then routinely adjust wage-rate estimates based on the plaintiff's race.
19
Work-life expectancy data is also important for calculating lost future earnings. Given that the United States has no mandatory retirement age, courts typically instruct juries to determine a plaintiff's future earnings for the duration of his or her work-life expectancy. Tables again provide the starting point and for each sex within those racial categories. 22 The Skoog, Ciecka, and
Krueger tables provide work-life expectancies for each sex at various levels of educational attainment.
23
Life expectancy data in turn is critical for calculating a plaintiff's future medical expenses and pain and suffering damages. Experts' starting point for determining the life expectancy of the plaintiff is generally the most recent version of the federal government's US Life Tables, which provides life expectancy statistics for the population as a whole, for each gender, and for certain racial categories (white, black, Hispanic, non-Hispanic white, and nonHispanic black). 24 Traditionally, the estimates experts have provided to juries have reflected these categories.
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In some cases, experts seek to refine life expectancy estimates by accounting for specific injuries and health conditions of the plaintiff. To do so, many forensic economists apply "relative mortality ratios" 26 to reflect life expectancy reductions due to disability or health factors such as paraplegia or smoking. Often these relative mortality ratios, too, are particularized to race and sex, thus further compounding race-and sex-based disparities in damage award calculations.
27
The use of such tables reflects not only professional practice, but, in some states, official preference. Indeed, two states, Georgia and Rhode Island, have passed statutes that actually guarantee the admissibility in court of particular life expectancy and work-life expectancy tables that distinguish among people based 22 From a public policy and social justice perspective, the use of race-based tables in calculating tort damages is troubling. Most directly, the use of racebased tables leads to racial disparities at the level of the individual tort victim. Black victims receive lower damage awards than they would have if they were white. 30 The magnitude of these effects is most transparent in cases in which courts choose to depart from the norm and use racially blended instead of racebased tables. Consider, for example, the case of United States v. Bedonie. 31 Bedonie involved claims for restitution under the Mandatory Victim Restitution Act in two unrelated homicide cases-one involving a twenty-one-year-old Native American man with a high school education who was killed by a drunk driver, and the other a three-month-old Native American girl who was killed by her father. 32 In an unusual move, the court ordered its own expert to calculate damages in the standard way-namely taking into account the plaintiffs' race and sex-as well as using tables that blended rather than differentiated based on race and sex. 33 The difference in the calculations is illuminating.
For the man, the expert calculated projected earnings at $433,562 after adjusting for race and sex of a high school graduate. By comparison, when the expert calculated expected earnings by looking at all American workers with a high school diploma (without regard to race and sex), the result was $744,442, approximately 72 percent higher. 34 For the baby girl, the expert calculated projected earnings at $171,366 after adjusting for race and sex of a non-high school graduate. By comparison, when the expert calculated unadjusted expected earnings for all non-high school graduates, the result was $308,633, Moreover, the use of race-based tables not only has an ex post effect on compensation, it also has an ex ante effect on risk allocation. Specifically, the use of race-based tables creates public and private incentives to allocate risk disproportionately to racial minority communities so as to minimize potential 35 hospitals serving minority communities. 48 There is also a history of legislative bodies disproportionately siting hazardous waste dumps in minority communities.
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Perhaps less obviously, the use of race-based tables both embeds the effects of racial discrimination into individual tort awards and actually channels past levels of racial discrimination into predictions about the future. Consider, for example, a three-year-old boy injured in a car accident. Even though this child, given his young age, has not himself yet suffered direct racial discrimination in the workplace, and even though racial discrimination may be expected, hopefully, to diminish over the course of his life, projections about his future earnings, as well as his life expectancy and work-life expectancy, will incorporate the levels of racial discrimination suffered by black men who came of age generations before him. The result is not only that the boy's compensation will be tainted by racial discrimination, but that it will be tainted by a level of racial discrimination that the boy would likely not have actually suffered had he not become injured. 50 Finally, the use of race-based tables essentializes individuals based on their race. Moreover, it essentializes them not just in terms of some shared physical attribute or even in terms of a shared past cultural experience, but in a more fundamentally troubling way. The use of race-based tables allows courts to make guesses about the future proclivities of individuals-their professional interests, personal health habits, and workforce attachment-all based on their racial group identification. Certainly, this raises concerns about accuracy. Predictions about individual behavior based on group membership are necessarily imprecise. But such is the case with all actuarial data as applied to discrete individuals. The more particular and potent concerns raised here relate to racial salience and stigma. Proclivity predictions based on race threaten to stigmatize members of those groups who have become characterized by less socially desirable attitudes, aptitudes, and behaviors. By reinforcing the salience of race, proclivity predictions also make it more difficult to recognize individual outliers, of which 48. The study analyzed different possible risk factors associated with suffering from an "adverse event" (injuries resulting from medical interventions) and found that "blacks had higher rates of adverse events and adverse events resulting from negligence. YORK (1990) ). Although the study found that "these differences overall were not significant," it did note that "higher rates of adverse events and negligent events were found in hospitals that served a higher proportion of minority patients." Id. 50. However, as we discuss infra in Part IV, even if this particular reality of how tort tables operate could be "fixed," perhaps by including in the actuarial models a prediction of diminishing racial discrimination over time, the constitutional infirmities caused by the use of race-based tables would not be cured.
as a statistical matter there are necessarily many, 51 and increase the likelihood of racial discrimination at the individual and social level. In short, the use of race-based tables to calculate tort damages is ubiquitous. Moreover, from a policy and social justice perspective its effects are troubling and directly counter to society's commitment to dismantle its legacy of racial discrimination. Yet the question remains as to whether the use of race-based tables is also unconstitutional. In the next three Sections, we address whether the use of race-based tables violates the Equal Protection Clause of the Fourteenth Amendment. The Equal Protection Clause applies only to state action, and the level of scrutiny applicable to the state action at issue depends on the nature of the classification at issue, with classifications based on race necessarily subject to the highest level of scrutiny. 52 As a result, equal protection clause analysis requires considering: first, whether the use of race-based tables constitutes a racial classification; second, whether reliance on race-based tables constitutes state action; and third, whether the use of such tables can pass the heightened degree of scrutiny to which we argue it is necessarily subject. It is to these questions that we now turn.
II. RACE-BASED TABLES AS A RACIAL CLASSIFICATION
In discussing police reliance on race-based suspect descriptions, Professor Albert Alschuler has observed that " [t] o people who use the English language in the ordinary way, questioning blacks and not whites does appear to classify by race."
53 Yet, as a matter of practice, courts do not treat police reliance on racebased suspect descriptions as racial classifications for the purposes of constitutional analysis. 54 When a court relies on race to determine the appropriate compensation for a child who has been killed or seriously injured in a tort case, common sense too sees a classification based on race. This Section will consider several possible arguments for why using race in the calculation of tort awards should not be treated as a race-based classification for the purposes of equal protection analysis in order to determine whether there is any plausible reason why law and common sense should in this context too diverge. Specifically, this 51. See infra note 215 and accompanying text. Although a very small percentage of individuals of any race will in fact match the predictions associated with their race, such race-based predictions obscure intra-race variability and provide a sticky baseline for damage calculations which mitigates the extent of individualized variation. Section considers whether judicial reliance on race-based tables can avoid constitutional scrutiny as a racial classification because the tables describe physical biomarkers, because race-based metrics are used along with non-racebased information to calculate award amounts, or because reliance on such tables reflects a neutral practice applied to all tort victims regardless of race.
A. Biomarker
What seems critical to the legal conclusion that a race-based suspect description is not, for equal protection purposes, a racial classification is the perception that a suspect description reflects a relevant, objective, physical truth about a particular individual. It does not make predictions about the proclivities or future conduct of group members generally. 55 As a result, race-based suspect descriptions are seen as unlikely to either stereotype and stigmatize racial groups or to encourage future discrimination against members of the group. As Professor Sheri Lynn Johnson has explained, "the use of race to identify a particular perpetrator" is not a racial classification for constitutional purposes because "[a]lthough the suspect's race is noted and weighed in the decision to detain, no generalizations about the characteristics, behavior, or appropriate treatment of the racial group are employed." 56 Professor R. Richard Banks similarly notes that "[p]hysical descriptions are considered a wholly unproblematic cataloguing of visually important yet morally irrelevant characteristics such as eye and hair color, to be distinguished from a racial profile that points toward an individual's deeper qualities, judging who people are rather than merely how they appear."
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Certainly, one might disagree with courts about whether police reliance on race-based suspect descriptions should be free from constitutional scrutiny. 57. Banks, supra note 54, at 1092-93. 58. Alternatively, one might conclude that the treatment of race-based suspect descriptions is a legal aberration flowing from practical necessity rather than sound legal argument. See United States v. Waldon, 206 F.3d 597, 604 (6th Cir. 2000) (explaining that "[c]ommon sense dictates that, when determining whom to approach as a suspect of criminal wrongdoing, a police officer may legitimately consider race as a factor if descriptions of the perpetrator known to the officer include race"); see also Cartnail v. State, 753 A.2d 519, 530 (Md. 2000) (explaining that "[i]n looking at the description of the suspects, undoubtedly physical characteristics, such as race, gender, ethnicity, hair color, facial features, age, body build, or apparel of a suspect permits winnowing of innocent travelers"). Of course, even if a race-based suspect description were treated as a racial classification, its use would not automatically be unconstitutional. It would, however, be subject to strict scrutiny. Judge Calabresi, dissenting from the Second Circuit's denial of the plaintiff's petition for rehearing en banc in Oneonta, suggested that the Indeed, Professor Banks contends that because the use of racial biomarkers in suspect descriptions leads to unequal burdens based on race, the use of such biomarkers should be subject to strict scrutiny. 59 Professor Alschuler likewise emphasizes the real and relative burdensomeness of police reliance on racebased suspect descriptions. "When an officer, relying on a witness description, restricts the liberty of black men in green coats and not the liberty of white men in green coats," Alschuler explains, "this officer differentiates by race."
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Regardless of its persuasiveness generally, the argument that descriptions of physical biomarkers are not racial classifications provides no constitutional shield for judicial reliance on race-based tort tables. Unlike suspect identifications, race-based tables do not describe any particular individual. They only describe groups. Moreover, rather than describing an objective truth, they serve instead as predictors of future behavior and preferences based precisely on one's group membership. As such, their use is likely to stereotype group members and channel discrimination against members of the group into the future. For example, race-based wage tables and work-life tables predict the kind of work people will choose, the success they will have at it, and their attachment to it based on their group membership and the opportunities members of their group have had in the past. As such, these tables reinforce racial group stereotypes and channel discrimination from the past into the future both through the damages particular tort victims receive and through social risk allocations to minority communities.
At first glance, life expectancy data might look more "objective"-apparently revealing some biological or genetic truth. 61 In fact, however, racial differences in life expectancy reflect, at least to some degree, a social history of segregation and discrimination. 62 Moreover, even if such data were an accurate description of the past, it is being used to predict the future, which is necessarily more uncertain. Finally, even if such data could provide an accurate description of future life expectancies, the data describes a group, rather than any particular individual. As a result, the data necessarily encourages discrimination based on reason courts rejected outright the idea that race-based suspect descriptions are racial classificationsrather than acknowledging them as such and subjecting them to strict scrutiny-was to avoid weakening strict scrutiny. Calabresi explained that "[i]f an action is deemed a racial classification, it is very difficult, under the Supreme Court precedents, ever to justify it. And, were such justification made easier in cases of police following a victim's description, the spillover to other racial classification contexts would be highly undesirable." Brown v. City of Oneonta, 235 F.3d 769, 786 (2d Cir. 2000). 59. See Banks, supra note 54, at 1080 (arguing that both race-based suspect descriptions and racial profiles "constitute intentional uses of race in a manner that disparately burdens innocent members of certain racial minority groups"); see also Alschuler, supra note 53, at 183.
60. Alschuler, supra note 53, at 183. 61. Indeed, in McMillan, Judge Weinstein rejected the use of race-based life expectancy statistics but permitted the use of sex-based life expectancy statistics, presumably because he thought that differences based on sex reflected real biological differences while those based on race did not. group membership-even as to those individuals for whom the group data is nonpredictive.
The logic for treating race-based suspect descriptions as constitutionally unproblematic simply does not apply to the use of race-based tables in torts cases. Race-based tables do not describe a relevant individual biomarker free of social meaning and social consequences. Instead, race-based tables reveal nothing about the particular tort victim but reflect and reinforce the very groupbased social meanings and stereotypes that the Equal Protection Clause targets.
B. One of Multiple Factors
A second argument for why judicial reliance on race-based tables does not constitute a racial classification is that the tables merely insert race as one factor into an overall analysis that includes many other factors as well. Indeed, tort damages are not determined solely on the basis of the victim's race. 63 Under this view, the consideration of other factors-such as socioeconomic status and family educational background-prevents the consideration of race from constituting a racial classification that could trigger strict scrutiny under the Equal Protection Clause. Two early racial profiling cases gave this argument some traction in the Fourth Amendment context. In United States v. Brignoni-Ponce, for example, the border patrol-engaged in a routine roving search for people entering the country illegally from Mexico-stopped the defendant's car based solely on the grounds that the occupants appeared to be Mexican. 64 In affirming the defendants' Fourth Amendment challenge to the search of the vehicle, the Supreme Court held that race alone could not justify police stops of cars driving northbound on an interstate highway in southern California. 65 The Court went on to say, however, that race, or in this case, Mexican appearance, was a relevant factor that the border patrol could consider along with other factors-such as the driver's behavior, the make of the car, or the number of passengers-in deciding which cars to stop for questioning.
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In the border patrol to a secondary inspection area for further questioning. 68 The
Supreme Court distinguished such checkpoint stops from the roving patrol stops at issue in Brignoni-Ponce noting that they were less burdensome and frightening for motorists. 69 The Court then went on to hold that there was no racial classification and no constitutional violation if police referred motorists to a secondary inspection area "largely on the basis of apparent Mexican ancestry."
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Yet later profiling cases have rejected the idea that the consideration of factors in addition to race could somehow shield police use of a racial profile from heightened scrutiny. In United States v. Montero-Camargo, the Ninth Circuit faced the question of whether consideration of Hispanic appearance along with several other factors was sufficient to give border control agents the reasonable suspicion necessary to stop the defendants' cars. 71 In ruling that the use of racial appearance was not appropriate, the court made clear that consideration of race did not lose its constitutionally problematic nature simply by being mixed and mingled with nonracial considerations.
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The Montero-Camargo court did not go so far as to say that consideration of racial appearance by border patrol agents would always and automatically be unconstitutional under the Fourth Amendment or trigger strict scrutiny under the Fourteenth Amendment. 73 The court did, however, emphasize that reasonable suspicion under the Fourth Amendment requires particularized or individualized suspicion of the defendant. 74 Given the high number of Hispanic individuals living in the area of Southern California where the stops took place, the fact of Hispanic appearance could not contribute to or bolster the particularized suspicion necessary to stop the defendants. The "danger of stigmatic harm" and the risk of reinforcing "notions of racial inferiority" was too great. 75 Law enforcement could consider race only to the extent that it described a particular individual being sought because of past acts. 76 The predominant-factor test seems largely to be a pragmatic response to the peculiarities of the voting context in which it is difficult practically and impermissible legally for state legislators to draw district lines without considering race at all. As the majority in Miller explained, "[r]edistricting legislatures will, for example, almost always be aware of racial demographics . . . in the redistricting process." 85 Moreover, Sections 2 and 5 of the Voting Rights Act actually require legislators to be mindful of race when drawing district lines. 86 Indeed, the redistricting plan creating two majority-black districts, which prompted the lawsuit in Shaw, was drawn only after the Attorney General denied preclearance under Section 5 to an earlier district map providing only one majority minority district.
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While the proof needed to satisfy the predominant-factor test remains uncertain, the harm the test was meant to guard against has been clearly spelled out. 88 Justice O'Connor explained in Shaw that the kind of racial harms the Equal Protection Clause was intended to protect against were those stemming from group essentializing and stereotyping. 89 As the Supreme Court elaborated in
Miller, "When the State assigns voters on the basis of race, it engages in the offensive and demeaning assumption that voters of a particular race, because of their race, 'think alike, share the same political interests, and will prefer the same candidates at the polls.'" 90 It is this harm that the Equal Protection Clause was intended to protect against. In the voting rights context then, race can be considered, but not in a way that reflects or reinforces essentialized ways of thinking about the members of different racial groups. It is the manner in which race is considered and its impact, rather than the mere presence of other factors, that saves the state action from triggering strict scrutiny. 84 . Hunt, 526 U.S. at 547; see also Bush v. Vera, 517 U.S. 952 (1996) (finding a voting district plan violated the Equal Protection Clause because race was the predominant consideration in creating the district lines).
85. Miller, 515 U.S. at 916. 86. Section 5 of the Voting Rights Act of 1965, 52 U.S.C.A. § 10304 (West 2017), prohibits a jurisdiction subject to its provisions from making changes to its voting practices without obtaining "either a judgment from the United States District Court for the District of Columbia declaring that the proposed change 'does not have the purpose and will not have the effect of denying or abridging the right to vote on account of race or color' or administrative preclearance from the Attorney General." Shaw v. Reno, 509 U.S. 630, 634 (1993 In affirmative action cases as well, the Court has made clear that any consideration of race constitutes a racial classification that triggers strict scrutiny. As Professor Alschuler has pointed out with regard to government contractor cases, "under the affirmative action plans the Supreme Court has subjected to strict scrutiny and held invalid, no one awarded government-funded contracts on the basis of race alone." 97 The same has been true of the Court's analysis of affirmative action plans in education. Id. at 322. The Supreme Court ultimately upheld the law school's admissions plan, finding that the school had a compelling interest in attaining a diverse student body and the admissions program was narrowly tailored to serve that interest. Id. at 343. In Gratz v. Bollinger, by contrast, the Court held that the same university's undergraduate admissions policy did not survive strict scrutiny because the use of race in that policy was not narrowly tailored. The Court in that case held that "the University's policy, which automatically distributes 20 points, or one-fifth of the points needed to guarantee admission, to every single 'underrepresented minority' applicant solely because of race, is not narrowly tailored to achieve the interest in educational diversity that respondents claim justifies their program." exigency in tort cases, as it is in voting rights cases. Race consciousness in calculating tort awards is not necessary to ensure that the state is acting so as to dismantle rather than reinforce traditional racial hierarchies. Quite the contrary, when race-based tables and data are used, they serve to essentialize tort victims in precisely the way that concerned the Court in voting rights cases.
Using race-based tables to calculate tort damages assumes that individuals of the same race will share the same professional interests, adopt the same lifestyle habits, and prioritize work and family in the same way. These are precisely the kind of "offensive and demeaning assumption[s]" 106 about individuals that the Court made clear should constitute racial classifications in the voting rights cases. As a result, considerations of race in tort cases should be treated, as they are in death penalty and affirmative action cases, as always constituting racial classifications-even when race is considered along with other factors.
C. Race-Neutral Policies
A third argument for why the use of race-based tables in tort cases does not constitute a racial classification is that their use reflects a race-neutral policy. Tort damages are calculated for all victims, at least in part, by plugging the victim's race into life, work-life, and wage tables and seeing what numbers come out. The practice and process of using the tables, the argument goes, is race neutral and hence is not a racial classification.
The Second Circuit in Brown v. Oneonta seemed to rely to some extent on such a rationale when it refused to subject police reliance on race-based suspect descriptions to strict scrutiny. 107 According to the court, the defendants' policy of relying on suspect descriptions to structure police investigations "was raceneutral on its face; their policy was to investigate crimes by interviewing the victim, getting a description of the assailant, and seeking out persons who matched that description." 108 Even though in Oneonta the police only targeted black people for questioning, the investigative practice that led to their targeting was itself race neutral-namely following suspect descriptions. This argument is, in effect, one about the appropriate degree of generality with which courts should view and analyze a challenged practice. Many policies that distinguish based on race, when viewed at the discrete level of the individual, can also be framed, at a higher level of abstraction, as neutral policies of general applicability. Yet it cannot be, and is not the case, that equal protection scrutiny rises or falls based simply on the level of generality with which a state frames and describes a particular practice. In the tort context, it is similarly clear that, at the individual level, the use of race-based tables leads to differently sized damage awards for victims because of their race. Though the practice of relying on actuarial tables can be described in neutral terms, these tables identify, classify, and judge individual victims based on race. In legal terms, this constitutes a racial classification.
In short, there is no jurisprudential reason to deviate from the commonsense conclusion that the use of race-based tables to calculate tort awards constitutes a race-based classification for the purposes of the Fourteenth Amendment. Of course, in order for this racial classification to trigger strict scrutiny, it must be the product of state action. In the next Section, we turn to the question of whether judicial reliance on expert testimony using race-based tables constitutes state action. Nonetheless, it is clear that if a judge were to award a black tort victim lesser damages than a white tort victim because of her or his own racial bias, the conduct would constitute state action. 125 The jury too is "an entity that is a quintessential governmental body, having no attributes of a private actor." 126 As a result, from an equal protection perspective, it does not matter if the source of racial bias in civil litigation is a judge or jury. In either case, there is state action. What makes reliance on race-based tables in tort cases potentially trickier is that the judge and jury are not acting on their own biases when they award black victims lesser damages than similarly injured white victims. Instead, they are relying on the testimony of expert witnesses as to the life expectancy, expected earnings, and expected work-life duration of tort victims. Moreover, such testimony does not reflect the private bias of the individual expert, but the social reality revealed by actuarial tables.
III. JUDICIAL RELIANCE ON RACE-BASED TABLES AS STATE ACTION
Nonetheless, there is good reason to view the social reality of the actuarial tables as reflective, at least in part, of both private and public racial bias. With regard to wage data, for example, while findings vary widely across studies depending largely on the methodology used, most attribute at least some of the race-based wage differential to intentional discrimination. 127 At least some of the Black- racial disparity in life expectancy and, correspondingly, work-life expectancy, is also likely due to racial discrimination in the health care provided to black people as compared to white people.
128 Therefore, when judges or juries award black victims lower damage awards than white victims who are similarly injured because of their reliance on experts' race-based wage, life, and work-life expectancy data, they give effect to and reinforce private prejudice and biasnot their own or even that of the expert, but that of society more generally. The question then becomes whether there is state action for the purposes of equal protection analysis when a judge or jury relies on expert testimony that reflects and reports a social reality tainted by historical race discrimination. Notwithstanding the morass that is state action doctrine, 129 repeated in numerous cases. 133 In the following Sections we consider the four most common interpretations of Shelley and its progeny to determine whether judicial reliance on race-based tables constitutes state action.
A. State Action as State Enforcement
Read most broadly, Shelley can be viewed as eviscerating the distinction between state and private action rendering all private conduct-or at least all that which the state is called upon to recognize and enforce-subject to constitutional constraints. 134 
B. State Action as Furthering Important Interests
A second, and more realistic, interpretation of Shelley and its progeny is that state enforcement of private discrimination is unconstitutional only when the private conduct implicates important third-party interests in social or economic participation. Under this view, only state authorization of private conduct that itself substantially undermines the social and economic participation rights of protected group members is subject to constitutional constraint. The interests affected must be highly important in order for the state's authorization of the discriminatory private conduct to trigger constitutional review. Professor Harold Horowitz takes this view of Shelley. According to Horowitz, in deciding "whether the definition and enforcement by a state of legal relations between private persons was unconstitutional state action . . . [t]he primary inquiry would be to determine in each case the exact effect on the individual of the particular state action." The cases which have been discussed have illustrated some of the factors which would be considered in deciding whether the definition and enforcement by a state of legal relations between private persons was unconstitutional state action. For example, in the realm of problems dealing with racial discrimination, does the state action compel, or only permit, discrimination against a person because of his race? In what context does the discrimination based on race arise? Does it concern opportunity to purchase or use land, or opportunity to be buried in a particular private cemetery, or opportunity to enjoy the facilities of a public inn or theatre, or opportunity to be benefited by a private or charitable trust or opportunity to vote in public elections? Id.; see also Alexander, supra note 123, at 902 (explaining that "the reasonableness, not the existence, of state action is the issue in every case involving permissive actions"); Henkin, supra note 138, at 490 (arguing that when the state enforces private conduct the enforcement is not subject to the exact same equal protection requirements as if the state was acting directly because the private privacy interests in some cases are strong enough to outweigh the state's equal protection obligations); Herzog, supra note 123, at 45-46 (explaining that in apparently parallel cases the state does just the same sort of thing, but there is no constitutional violation in sight and noting as an example that "[t]he constitutionality of the law of trespass goes one way when blacks 'intrude' in an amusement park, another when they intrude in a private home").
right to participate on equal footing with white people in the economic marketplace-at least suggesting that, had the rights at stake been less important, the Court would not have reached the same decision. The Court explained:
It cannot be doubted that among the civil rights intended to be protected from discriminatory state action by the Fourteenth Amendment are the rights to acquire, enjoy, own and dispose of property. Equality in the enjoyment of property rights was regarded by the framers of that Amendment as an essential pre-condition to the realization of other basic civil rights and liberties which the Amendment was intended to guarantee.
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Indeed, the Supreme Court in Shelley probably could have reached its desired outcome-prohibiting state enforcement of racially restrictive covenants-by relying on traditional common law property principles. As Professor Carole Rose has pointed out, both the horizontal privity and touch and concern requirements for treating the covenants as running with the land under common law were problematic in Shelley. 143 The Court chose instead to frame the case as a constitutional one and to emphasize the fundamental property rights at stake.
144
Not surprisingly, several lower courts have adopted this view of Shelley. In West Hill Baptist Church v. Abbate, for example, the plaintiff church sought a declaratory judgment holding that enforcement of private covenants was unconstitutional when those covenants limited the use of covered land to residential and agricultural uses and thereby prohibited the construction of houses of worship. 145 The court agreed with the church that enforcement of the private covenants would violate their First Amendment rights. 146 In finding such enforcement unconstitutional, the court emphasized the importance of the interest at stake for the plaintiffs. According to the court, "[w]hile it is true, of course, that when the effect of such a covenant upon the exercise of one's 142. Shelley v. Kraemer, 334 U.S. 1, 10 (1948). Similarly, the Court emphasized, "We have noted that freedom from discrimination by the States in the enjoyment of property rights was among the basic objectives sought to be effectuated by the framers of the Fourteenth Amendment. That such discrimination has occurred in these cases is clear. Because of the race or color of these petitioners they have been denied rights of ownership or occupancy enjoyed as a matter of course by other citizens of different race or color." Id. at 20-21.
143. See Carol M. Rose, Property Stories: Shelley v. Kraemer, in PROPERTY STORIES 169, 180-84 (Gerald Korngold & Andrew P. Morriss eds., 2004). As Rose explains: "The doctrine of 'horizontal privity' required that no promises or covenants could run with the land and bind future possessors unless the covenants were created in conjunction with a lease or sale of the property." Id. at 180. The touch and concern doctrine requires that a covenant had to "'touch and concern' land if it were to run." Id. at 182.
144. Shelley, 334 U.S. at 20 (holding that "in granting judicial enforcement of the restrictive agreements in this case, the States have denied petitioners the equal protection of the laws and that, therefore, the action of the state courts cannot stand"). he issue here is whether black citizens in Jackson are being denied their constitutional rights when the city has closed the public pools to black and white alike. Nothing in the history or the language of the Fourteenth Amendment nor in any of our prior cases persuades us that the closing of the Jackson swimming pools to all its citizens constitutes a denial of 'the equal protection of the law.'").
153 Racial classifications are at the core of the equal protection doctrine's concern. Racial classifications were at issue in Shelley and in many of the subsequent cases in which courts applied Shelley-like reasoning to find that state enforcement of private prejudice constituted state action. 156 Second, the substantive interests at stake in tort cases relate directly to the ability of individuals to participate fully and on equal terms in the economic sphere. The lower awards for black victims that result from the use of race-based tables mean that they are not able to overcome or compensate for their injuries to the same extent as white victims. They may not be able to afford equal rehabilitative care, equal skill training, or equal accommodations as are white victims with similar injuries. They suffer, as a result, from poorer health, more constrained job prospects, and weaker housing options than comparably injured white tort victims. In short, discrimination from the past is propelled into the future, disabling and hampering the social and economic success of black tort victims. Certainly, the economic and social participation rights at stake as a result of racially disparate damage awards in tort cases are as significant as the social and economic participation rights called into question by the racially restrictive housing covenants at issue in Shelley.
C. State Action as Symbolic Encouragement
A third, and narrower, reading of Shelley focuses not on the state's enforcement of discrete acts of private discrimination but on the state's role in encouraging and promoting widespread social discrimination with respect to important social goods. Under this view, what is critical to finding an equal protection violation stemming from state authorization of private conduct is that the state has itself encouraged and enabled a more sweeping kind of private discrimination than would otherwise exist. The state action as encouragement view of Shelley finds state authorization of private conduct unconstitutional when the state has sent a message encouraging private discrimination that might not otherwise exist. The state may not encourage private discrimination, even through purely symbolic measures, and then use its power to enforce discrimination once it occurs.
Under this view, what was problematic in Shelley was not simply that the state was called upon to enforce private forms of discrimination that significantly impaired black people's social participation, but that the state had itself encouraged community-wide efforts of segregation. The state's willingness to enforce racially restrictive covenants served symbolically to condone and encourage such discrimination. The state could not, then, enforce the private discrimination it had encouraged without violating the Fourteenth Amendment.
156. See Herzog, supra note 123, at 40-41 (noting that "race is different" when it comes to state action analysis).
This symbolic encouragement conception of Shelley explains why the Supreme Court in Reitman v. Mulkey held that state authorization of private racebased discrimination in residential property sales was unconstitutional. 157 In
Reitman the state of California passed a constitutional amendment permitting property owners to make sale and lease decisions based on any factors they wanted-thereby voiding the state's preexisting statutes prohibiting race-based housing discrimination. 158 The amendment signaled the state's approval of racebased housing discrimination, and this approval served as a form of encouragement for race discrimination. The amendment changed the status quo, the California Supreme Court noted, from one in which race-based housing discrimination was prohibited "to one wherein it is encouraged." 159 Such encouragement, even if only symbolic, was unconstitutional. As the California Supreme Court explained, "a prohibited state involvement could be found 'even where the state can be charged with only encouraging,' rather than commanding discrimination." 160 The United States Supreme Court agreed with both the California Supreme Court's characterization of the amendment and its conclusion regarding the amendment's unconstitutionality. 161 According to the Court, "Section 26 was intended to authorize, and does authorize, racial discrimination in the housing market. The right to discriminate is now one of the basic policies of the State. The California Supreme Court believes that the section will significantly encourage and involve the State in private discriminations. We have been presented with no persuasive considerations indicating that these judgments should be overturned." 158. The California constitutional amendment challenged in Reitman provided: "Neither the State nor any subdivision or agency thereof shall deny, limit or abridge, directly or indirectly, the right of any person, who is willing or desires to sell, lease or rent any part or all of his real property, to decline to sell, lease or rent such property to such person or persons as he, in his absolute discretion, chooses. here is no sound reason for rejecting this judgment" of the state supreme court regarding the amendment's unconstitutional encouragement of discrimination). The Court approvingly described the ruling of the California Supreme Court as follows:
[The California Supreme Court] did not read either our cases or the Fourteenth Amendment as establishing an automatic constitutional barrier to the repeal of an existing law prohibiting racial discriminations in housing; nor did the court rule that a State may never put in statutory form an existing policy of neutrality with respect to private discriminations . . . . [I]t held the intent of § 26 was to authorize private racial discriminations in the housing market, to repeal the Unruh and Rumford Acts and to create a constitutional right to discriminate on racial grounds in the sale and leasing of real property. Hence the court dealt with § 26 as though it expressly authorized and constitutionalized the private right to discriminate. Third, the court assessed the ultimate impact of § 26 in the California environment and concluded that the section would encourage and significantly involve the State in private racial discrimination contrary to the Fourteenth Amendment.
Id.
162. Id. at 381.
Under this symbolic encouragement conception of Shelley, too, judicial reliance on race-based tables in setting tort damages is state action. By relying on racial distinctions in setting tort damages, courts have encouraged the disproportionate allocation of risk to racial minority communities. They have provided incentives to companies, and indeed whole industries, to concentrate risks in black communities so as to reduce potential liability from what it would be had risks been spread across society more generally. Such disproportionate risk allocation affects individuals' health, longevity and, potentially, career prospects. As a result, through their historical reliance on race-based data, courts have actually encouraged, at least symbolically, the very kind of private race discrimination reflected in the race-based tables being entered into evidence today.
D. State Action as Facilitation
The final, and narrowest, reading of Shelley focuses not on the state's symbolic encouragement of discrimination but on the state's functional and material facilitation of it. Under this view, what made state authorization and enforcement of private discrimination unconstitutional in Shelley was that the state had taken concrete steps to overcome the organizational problems which would otherwise have made the discriminatory agreements in the case ineffective.
At its core, the right to contract entails the power to exchange promises and, at a higher level of state involvement, the right to call upon the state to enforce such promises against participants. State enforcement of contracts by and against successor owners who were not part of the original exchange of promises involves a far greater degree of state involvement in private contracts and a move beyond core contract rights. It is this extension of traditional contract rights that made racially restrictive covenants so powerful. Without allowing third-party enforcement of private agreements against successor owners, it is unlikely that individuals would have been able to overcome the free rider problems that plague most attempts at group organization. Individual homeowners would likely violate racially restrictive covenants when faced with sufficiently high offer prices. Third-party enforcement of racially restrictive covenants against successor landowners was critical to the covenants' power and impact. By enforcing restrictive covenants, the state in effect chose to use its power to overcome the problems of private organization. In doing so, the state facilitated a pattern of racial discrimination that otherwise could not have emerged with such depth and sustainability. 163 163. What is important here is that the state is acting in such a way as to facilitate intentional private discrimination. It does not matter whether the state itself intended to facilitate and encourage such discrimination. There is a similarly narrow version of Reitman that focuses on the state taking concrete steps to facilitate racial housing discrimination by making it impossible for state or local Under this view as well, judicial enforcement of private bias through racebased tort tables constitutes state action. Indeed, it was the very enforcement of racially restrictive covenants pre-Shelley that helped establish a pervasive system of racially segregated neighborhoods and schools-the legacy of which continued well after the Supreme Court halted enforcement in Shelley. The state, in other words, through its enforcement of racially restrictive covenants preShelley, facilitated a more pervasive and entrenched form of social segregation than could have existed without state support. While it is certainly true that the state has prohibited discrimination in housing, schools, and health care for over fifty years, the data reflecting lower wages, lower life expectancies, and lower work-life expectancies for black people all reflect, at least to some degree, the history of racial segregation in neighborhoods, schools, and workplaces that the state not only encouraged but facilitated through its enforcement of racially restrictive covenants. 164 The contours of the state action doctrine-particularly as it relates to state enforcement of private conduct-are far from clear. Nonetheless, under the most plausible interpretations of Shelley and contemporary state action jurisprudence, judicial reliance on race-based wage, life, and work-life expectancy tables to calculate tort damages constitutes state action. To be permissible then, the practice must survive strict scrutiny.
lawmakers to prohibit such discrimination in the future through normal legislative means. As Justice White, writing for the Court, explained:
Private discriminations in housing were now not only free from [existing anti-discrimination statutes] but they also enjoyed a far different status than was true before the passage of those statutes. The right to discriminate, including the right to discriminate on racial grounds, was now embodied in the State's basic charter, immune from legislative, executive or judicial regulation at any level of the state government. Those practicing racial discrimination need no longer rely solely on their personal choice. They could now invoke express constitutional authority, free from censure or interference of any kind from official sources. Id. at 377; see also Black, supra note 122, at 75 (contending that what the amendment in Reitman does "is to lay a sweeping prohibition on all agencies and subdivisions of government within the state, and not merely on the state legislature, saying that none of them may do anything to place any limitation on the absolute discretion of owners to decline to deal with chosen objects of discrimination among wouldbe buyers and tenants of residential property"). 
IV. SUBJECTING RELIANCE ON RACE-BASED TABLES TO STRICT SCRUTINY
"[A]ll racial classifications, imposed by whatever federal, state, or local governmental actor, must be analyzed by a reviewing court under strict scrutiny." 165 As commonly stated, strict scrutiny requires that a racial classification be "narrowly tailored" to promote a "compelling" state interest in order to pass constitutional muster. 166 What this looks like in practice is the subject of disagreement and differing interpretations.
A. Strict Scrutiny as a Nearly Categorical Prohibition
The most common understanding of strict scrutiny among lawyers and lay people is probably that it is a "nearly categorical prohibition."
167 Under this view, strict scrutiny strikes down racial classifications unless they are necessary to "avert imminent catastrophic harms." 168 As Professor Gerald Gunther famously described, strict scrutiny is "'strict' in theory and fatal in fact."
169
It is indeed the case that the vast majority of laws subjected to strict scrutiny fall under its weight, 170 or to prevent violence, will constitute a 'pressing public necessity'" satisfying strict scrutiny.
172
Certainly, a court's reliance on race-based tables to calculate damages in torts cases would not pass such a high bar. No "social emergency" would transpire, no violence would occur, if courts were to rely on racially blended rather than racially divided tables to calculate tort damages. Yet the strict scrutiny bar is not always set so high.
173

B. Strict Scrutiny as a "Smoking Out" Device
A second, narrower, understanding of strict scrutiny is as a device designed to "smoke out" invidious motives by the state. Under this view, the purpose of strict scrutiny is to uncover illegitimate motives. It is invidious motive that renders state action unconstitutional, not the racial classification itself or even its impact on a traditionally protected group.
174
On numerous occasions, the Supreme Court has described the purpose and application of strict scrutiny in this way. Were a court to apply such an exclusively motive-focused version of strict scrutiny to the use of race-based tables in torts case, a similar conclusion would follow. Just as Rubenfeld contends that it is implausible to conclude that an invidious motive to harm white applicants drives university affirmative action plans, it is also implausible to conclude that either courts, or the expert witnesses on whom they rely, use race-based tables with the purpose or intention of demeaning and degrading black victims. If motive is all that matters, and classification and effects are irrelevant to strict scrutiny analysis, then it follows that the use of race-based tables by courts in determining tort damages is constitutionally sound. Yet it is clear, as Rubenfeld himself concedes, that the Supreme Court does not equate strict scrutiny exclusively with a search for illicit motive.
182 Illicit motive may be sufficient to make a racial classification fail strict scrutiny, but it is not necessary.
183
C. Strict Scrutiny as a Balancing Test
On numerous occasions-particularly but not exclusively in cases dealing with affirmative action-the Supreme Court has described and applied strict scrutiny as a kind of balancing test. 184 Under this view, racial classifications are 178. Id. at 428. Rubenfeld goes on to criticize the Court's shift from a "smoking out" conception of strict scrutiny to a costs and benefits conception on the grounds that "strict scrutiny now serves, expressly and self-consciously, as a justificatory test in which important state interests are permitted to outweigh acknowledged constitutional injuries." Id. at 440. Indeed, Rubenfeld contends that a costbenefit interpretation of the Equal Protection Clause is itself unconstitutional. Id. at 428.
179. Id. at 445 ("[A]ffirmative action's unintended consequences-including, for example, the stigmatization of minorities-harmful though they may be, are constitutionally irrelevant.").
180. Id. at 461 ("If there is a colorable argument that whites are purposefully reduced to lowercaste status when the proportion of white students at prestigious public universities declines from ninetyfive percent to eighty-five percent, I have yet to hear it.").
181. Id. at 445 (emphasis omitted) ("If affirmative action doctrine is to be consistent with the rest of equal protection law, only an illegitimate racial purpose can render affirmative action unconstitutional.").
182. In Adarand Constructors, Inc. v. Peña, for example, the Court applied strict scrutiny to a federal law providing financial incentives to federal contractors to hire minority-owned businesses as subcontractors. 186 The Court made clear that strict scrutiny required not simply a search for invidious motive-which certainly was lacking in the case-but a balancing of the costs and benefits of the classification at issue. 187 As Justice O'Connor explained:
[W]henever the government treats any person unequally because of his or her race, that person has suffered an injury that falls squarely within the language and spirit of the Constitution's guarantee of equal protection. . . . The application of strict scrutiny, in turn, determines whether a compelling governmental interest justifies the infliction of that injury.
188
The compelling interest served by the use of race-based tables in tort cases is award accuracy.
189 Award accuracy is important on the individual level because it ensures adequate compensation for tort victims and avoids undue burdens for tortfeasors. More significantly, it is important on the societal level because it encourages optimal, in the sense of the most economically efficient, levels of social caretaking and risk-avoidance behavior. When viewed only from the individual level, the state's interest in promoting award accuracy for a particular tortfeasor or victim is not particularly weighty. The use of race-based tables depresses the damage awards that tortfeasors must pay to racial minority tort victims to reflect the likely effects of 185. See Fallon, supra note 167, at 1306 (citation omitted) ("According to a second interpretation, strict scrutiny is indeed an all-things-considered balancing test, distinguished from other balancing tests by its premise that the stakes on the rights side of the scale are unusually high and that the government's interests must therefore be weighty to overcome them.").
186 found "compelling" for the purposes of strict scrutiny analysis. While some of these interests may seem more compelling and weighty than others, they all reflect goals and priorities that are more social and public spirited than an interest in ensuring that private tortfeasors pay racial minority victims damages that reflect the worse life chances and narrowed opportunities that members of their racial group have historically had. It is true that a move from race-based to racially blended tables would depress awards for individual white victims. The state's interest in ensuring that white victims are not marginally undercompensated may be legitimate, but it too does not seem to rise to the level of importance of the broader social interests courts have previously treated as compelling. Moreover, to the extent that the state has a legitimate interest in the adequacy of individual awards for white victims, it is in ensuring that white victims are not undercompensated, not in ensuring that white victims receive greater compensation than black victims. However, the use of race-based tables ensures only the latter. Alternative mechanisms like increased individuation of award predictions, or the adoption of white normed tables for all victims, would serve the former interest without the use of a constitutionally suspect racial classification.
196
The stronger way to frame the state's interest in the use of race-based tables is to focus not on fairness to individual tortfeasors or victims, but on the benefits to society generally from encouraging an economically optimal level of caretaking behavior. Framed in this way, the state interest at stake with the use of race-based tort tables has, at least nominally, the same public spiritedness of the other interests that courts have treated as compelling. 197 196. In this Article we argue only that the use of race-based tables is unconstitutional without taking a position on the nature of the tables which might replace them.
197. We say nominally here because the optimal level of caretaking that is encouraged by racebased tables distinguishes based on the race of the person potentially being put in danger and for this reason the effect of the tables is not in fact public spirited in our view at all. of race-based tables would still need to outweigh the harms in order to survive strict scrutiny. Instead, the harms of using race-based tables not only outweigh the benefits, they actually undercut the very value of economically optimal caretaking as a compelling, or even legitimate, state interest.
In assessing harms for the purposes of strict scrutiny analysis, the Court has focused most explicitly on the fit between the racial classification and its socially beneficial ends-demanding narrow tailoring of the former to the latter. In order to be constitutional, a racial classification must serve the state's compelling state interest while not at the same time being too over-or underinclusive in terms of its scope of coverage. 198 If, for example, the interest served by a particular racebased affirmative action program is to overcome past discrimination, the program would need to be structured so that it adequately captured and gave a benefit only to those individuals who had been harmed by past discrimination.
199
In the torts context, race-based tables provide a very poor estimate of the actual losses suffered by any particular victim. The tables used are often outdated. 200 Even if current, however, they reflect data about the choices and preferences group members have had in the past but do not incorporate or take into account social changes that might lead to different preferences and practices among group members in the future.
201
The fit between race-based tables and wages is likely to be particularly poor for young black people of high socioeconomic status. Many black child tort victims, particularly those of high socioeconomic status, surely would have achieved wages more similar to those of their white peers than to those of their black ancestors-for whom racial discrimination was far more pronounced and prevalent-or to those of black people of the same generation but of lower socioeconomic status. A study by sociologist Jeremy Pais, for example, found that the racial pay gap between black and white men was larger among those from lower-middle-class and working-class childhood backgrounds than among those from upper-middle-class backgrounds. 202 Indeed, the authors found that black female nurses earned nine percent more than white female nurses. 206 Fit is also likely to be poor between race-based data and life expectancy, where class again seems to dominate race when it comes to predictions. 207 Professor Arline Geronimus and her co-authors found, for example, that "African American residents of advantaged urban areas have substantially higher life expectancies than their poor urban counterparts; in some cases their life expectancies approach the white national average." 208 For purely statistical reasons as well, race-based tables cannot be expected to provide accurate loss estimates for any particular tort victim. Race-based tables provide an estimate of the average amount that tort victims with particular characteristics require to be made whole based on an analysis of large populations. Yet, as statisticians David Cooke and Christine Michie explain, "knowledge of group tendencies-even when precise-may not assist accurate evaluation of the individual case. It is a statistical truism that the mean of a distribution tells us about everyone, yet no one."
210 Indeed, as sample size increases, the strength of the forecast about actual population mean increases, which leads to a narrowing of the 95 percent confidence interval for the mean.
211
The result of this narrowing, however, is greater confidence in the mean of the underlying population, but a confidence interval that, because it is so narrow, does not actually predict the next individual score well at all.
212
Professor Sonja Starr offered an illustration of this phenomenon at work in the context of predicting criminal recidivism. Using an example that involved predicting height for women and men, she showed that using a large sample size of four hundred people allowed for a high level of confidence regarding the true mean of the underlying population. 213 In fact, the 95 percent confidence interval for the mean for men was between 69.6 and 70.4 inches around a true mean of 70 inches, and the 95 percent confidence interval for women was between 64.5 and 65.3 inches around a true mean of 64.9 inches. 214 Starr explained that while these confidence intervals provided a strong estimate for the true mean of the underlying population, they did not provide a very accurate prediction of the height of the next woman or man taken from the underlying population. In fact, Starr showed that within a four-hundred-person sample, only 13.5 percent of the women in the sample actually had heights that fell between 64.5 and 65.3, the 95 percent confidence interval for the mean. 215 To restate the truism above slightly differently, means do well at predicting truths about groups, not individuals. The result of these problems is not only poor fit between race-based data and award accuracy at the individual level, but also poor fit between race-based data and the broader goal of optimizing social caretaking behavior. Because damage awards are likely to over-or underestimate true damages, it is unlikely that in any given case a tortfeasor will bear the true costs of her risky behavior. The result across cases is both over-and under-deterrence of risky behavior.
Yet even if reliance on race-based means could result in overall levels of damages that accurately reflected social losses, those means should still not be used. The harms caused by race-based tables in terms of stereotyping victims and treating them as components of a group rather than as individuals overwhelms and undermines the social goal of achieving optimal levels of caretaking.
217
The Supreme Court's decision in City of Los Angeles, Department of Water and Power v. Manhart is instructive, though certainly not controlling. 218 In
Manhart, the Court held that the dangers associated with treating individuals based on group stereotypes outweighed the value of economic accuracy and optimization in a social benefit delivery program. 219 Manhart involved a challenge by female employees to the Los Angeles Department of Water and Power's practice of requiring female employees to make larger contributions to its pension fund than male employees because mortality tables showed that the average female employee lived several years longer than the average male employee. 220 In order to cover the additional monthly payments that would be made to female retirees as a result, the Department "required female employees to make monthly contributions to the fund which were 14.84 percent higher than the contributions required of comparable male employees." 221 The result of the higher pension payments was that female employees took home smaller paychecks than did men with similar wages. relevant period of employment, female employees needed to be treated the same as male employees. Manhart made clear that the employer's interest in optimizing the accuracy and efficiency of its pension program was defeated by Title VII's demand that employees be treated as individuals rather than "as simply components of a racial, religious, sexual, or national class." 225 Even in the absence of individualized data, sex-based group data simply could not be used. 226 The wording of the Equal Protection Clause differs from that of Title VII, but it too emphasizes that no state shall "deny to any person . . . the equal protection of the laws." 227 It is individuals who are entitled to equal protection.
228
Moreover, as with Title VII, the Equal Protection Clause protects individuals most stringently from particular types of group classifications-namely those based on race and sex. 229 It follows then that under the Equal Protection Clause, as under Title VII, the harms in terms of encouraging racial stereotypes outweigh the state's interest in using even accurate group data to promote an economically efficient system of recovery for tort injuries. The Equal Protection Clause's fit analysis also includes a least restrictive means test requiring that the state show that there are no practicable race-neutral means by which to serve the same state interest. 230 In the torts context, that is almost certainly not the case. The future earnings, life, and work-life expectancies of even child tort victims could be predicted by making generalizations based on the education level of the child's parents, the socioeconomic level of the family, and the geographic region where the child lives. 231 It is likely that these formally race-neutral means of assessing lost wages would serve the narrow goals of award accuracy, and hence the broader goal of optimizing social caretaking levels at least as well as the use of race-based tables. 232 While their use might be more administratively complex and costly than the use of race-based tables, which are more readily accessible, such increased burden does not shield the state from the obligation to use non-racebased means, when possible. Indeed, as the Court explained in Gratz v. Bollinger, "the fact that the implementation of a program capable of providing individualized consideration might present administrative challenges does not render constitutional an otherwise problematic system."
233
In short, the use of race-based tables is not necessary to "avert imminent catastrophic harms," 234 as is required by the near-categorical prohibition view of strict scrutiny. Nor does the use of such tables satisfy the more modest balancing interpretation of strict scrutiny. Even if the promotion of economically optimal caretaking levels were deemed a compelling state interest, the fit between racebased tables and award accuracy is too poor, and less restrictive means to serve the same goal are too available for the use of race-based tables to survive strict scrutiny.
V. IMPLICATIONS
We have argued in the last three Sections that the use of race-based tables is unconstitutional. In this Section we return to the core policy and social justice concerns raised in Part I to assess the extent to which these concerns would in at 252 (quoting Geronimus, supra note 207, at 227) ("Reliable studies have found that 'the relationships between socioeconomic position or race/ethnicity and health may be modified by geographic influence and community conditions that contextualize and structure these relationships.'"); Geronimus, supra note 207, at 244 ("Our analyses revealed heterogeneity in length and quality of life within the black and the white populations with respect to their communities' economic characteristics and, to some extent, the location of their residence.").
233. Gratz v. Bollinger, 539 U.S. 244, 275 (2003) . However, even if a less restrictive alternative were not available, the use of such tables should still fail narrow tailoring because of their over-and underinclusiveness. See Fallon, supra note 167, at 1328 ("Whereas the least restrictive alternative formulation invites the conclusion that a regulation that is necessary to promote a compelling governmental interest will therefore satisfy strict scrutiny as long as no narrower regulation would suffice, the prohibition against overinclusiveness suggests that a statute might be condemned for lack of narrow tailoring.").
234. Fallon, supra note 167, at 1303.
fact be eliminated or mitigated by courts' rejection of race-based tables. In order to help us think through how individual awards might differ and how social incentives might change in a world without race-based tables, we present a series of hypotheticals. Consider first a three-year-old black girl named Ann who was seriously injured in a car accident. Ann lives with her mother and father in Brentwood, a wealthy suburb of Los Angeles. Both of her parents are doctors and her two older siblings attend private school. Before her injury, Ann was enrolled in a local preschool and was expected to attend the same private K-12 school as her siblings. In calculating damages for Ann, the court rejects the use of race-based tort tables. As a result, her damage award will not be tainted or depressed by the racism and discrimination experienced by generations of black people before her. Race will be neither salient nor predictive for her in calculating damages. Instead, her damages are likely to be comparable to those that a white neighbor with similar injuries would receive.
Compare Ann with Beth, another three-year-old black girl who also suffered debilitating injuries in a car accident. Beth lives in Compton, a poor neighborhood in Los Angeles. She lives with her mother and grandmother. Beth's mother became pregnant with her at sixteen and dropped out of high school as a result. She struggles to find work. Beth's father was also in high school when she was born, and he too failed to finish. He works intermittently in construction. Beth's father visits her about once per month and usually brings her clothes or a stuffed animal. He does not provide any other financial support. In calculating damages, Beth's judge, too, rejected the use of race-based tort tables. For Beth, like Ann, the rejection of race-based tables means that predictions about her future proclivities will not be made based on her race per se.
Nonetheless, Beth's award will take into account the fact that her parents did not graduate from high school, that she is growing up in a poor neighborhood, and that her local public schools are failing. Moreover, the racial discrimination suffered by her parents-and grandparents-will become embedded in her award as consideration of their educational and job achievements are used as predictors of her own. Beth, as a result, will receive significantly less damages than Ann even if her injuries are identical.
Next consider Charlie, a twenty-one-year-old black male who, like Ann and Beth, was injured in a debilitating car accident. At the time of the accident, Charlie was a senior majoring in chemical engineering at an elite university, with plans to attend graduate school for a Ph.D. in engineering. The judge in Charlie's case rejected the use of race-based tables. Charlie's life prospects will not, as a result, be cabined by predictions about what kind of career he would have had or the life he would have led because of his race. Instead, Charlie's damage award will reflect his bright future and ambitious career prospects.
Finally, consider David, another twenty-one-year-old black male who was injured in a car accident. David, like Charlie, had hoped to become an engineer. His big rural high school was decent, but it was also highly segregated by race, and he was discouraged from taking advanced science classes. Instead of attending a four-year college, David received an Associate's degree at a local community college. At the time of the accident, David worked as a hospital orderly. The judge in David's case, too, rejected the use of race-based tables. Predictions about David's preferences, disposition, or potential cannot therefore be made based on his race per se. Nonetheless, David's award will reflect and be depressed by the racial discrimination that he himself suffered as a child and young adult. 235 The fact that David attended a racially segregated school, was discouraged from taking science classes, and had his career prospects narrowed as a result will diminish the amount of his damages. David will receive significantly less damages than Charlie even if his injuries are identical. The purpose of this discussion is not to undercut the importance of doing away with race-based tables in calculating damage awards. Certainly, eliminating the use of race-based tables will diminish the direct salience of race in tort cases and will weaken the link between proclivity assumptions and race per se. We do mean, however, to be realistic about what such a change would and would not do. Excluding race-based data from use in calculating tort damages will not result in damages that are entirely free of the taint of racial discrimination, either as manifested in the form of generational disparities in healthcare, education, and wealth, or as suffered at the individual level-in the form of prior acts of discrimination and exclusion suffered by the tort victim. As a result, it is unlikely that ending the use of race-based tables will itself end racial disparities in tort damages. It follows that it is similarly unlikely that ending the use of race-based tables will eliminate the social incentive to disproportionately allocate risks to minority communities.
CONCLUSION
This Article has taken aim at a practice so deeply entrenched in tort litigation as to be almost invisible. Yet it is a practice with harmful consequences that are both broad and deep. It is also unconstitutional.
The goal of this Article is most directly to empower judges with a rich constitutional argument to follow the lead of Judge Weinstein and declare the use of race-based tables in tort cases unconstitutional. But the Article's implications go beyond race and beyond traditional tort litigation. The constitutional arguments made here strongly suggest that the use of sex-based wage, life, and work-life expectancy tables would also fail under the Court's heightened intermediate scrutiny standard articulated in United States v. 235 . His award will also reflect the effects of racial discrimination suffered directly by his parents and other ancestors.
Virginia.
236 The arguments suggest, too, the vulnerability to constitutional attack of state laws sanctioning the use of race-and sex-based tables by private insurers. The changes called for, both directly and by implication, are profound. Yet on another level, the doctrinal arguments made here are more modest. They do not challenge the idea that the value of people's injuries and indeed their lives differs depending on their earning potential. They do not challenge the practice of grouping individuals based on particular characteristics and assigning damages based on what those characteristics predict about future earnings and life expectancy. They do not in other words, at least not directly, challenge the fundamental underpinnings of tort law. 237 As a result, eliminating the use of racebased tables in tort damage calculations is not itself sufficient to eliminate racial disparities and racial discrimination from the tort system. It is, however, a necessary first step, and one that we have argued is constitutionally required.
